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IX THE 


®tuteb states Court of appeals; 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,487 

United States of America, appellant 

v. 

Peggy Jean Blok, appellee 


APPEAL FROM THE MUNICIPAL COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

On April 22,1949, appellee was convicted of petit larceny 
in the Municipal Court of the District of Columbia, Criminal 
Division, and was sentenced to pay a fine or serve a term in 
jail (Jt. App. 17). She appealed to the Municipal Court of 
Appeals for the District of Columbia, and on December 12, 
1949, that Court reversed with instructions to award a new 
trial (Jt. App. 19-25). Blok v. United States, 70 A. 2d 55, 
Appellant petitioned this Court for allowance of an appeal 
from the judgment of the Municipal Court of Appeals for 
the District of Columbia, which petition was allowed by 
order of this Court dated February 28, 1950. The jurisdic¬ 
tion of this Court is invoked under D. C. Code (1940), § 11- 
773. 


(l) 
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STATEMENT OF THE CASE 

Inasmuch as the Statement of Proceedings held in the 
Criminal Branch of the Municipal Court is relatively short, 
the entire Statement is hereby included (R. 9-12) : 

Peggy Jean Blok, a young married woman, was 
arrested about 9:00 a.m. on April 21, 1949, at the 
National Bureau of Standards, where she and her hus¬ 
band worked. She was charged with housebreaking, 
a felony. On April 22, 1949, she was arraigned in the 
Criminal Branch of Municipal Court upon a charge 
of petty larceny and pleaded not guilty. 

On the same day she stood trial. Before trial, her 
attorney moved the Court to rule that the arrest of the 
defendant was illegal, that no felony had been commit¬ 
ted and that there was no reasonable ground for believ¬ 
ing that a felony had been committed; and that no mis¬ 
demeanor had been committed in the presence of the 
officers. This was overruled. 

At the Bureau of Standards, Mrs. Blok was employed 
in what is known as the South Building. About 8:55 on 
the morning of April 21, 1949, she telephoned, in the 
course of her employment, to the office of Miss Eileen 
Hansen, in the West Building, to inquire whether cer¬ 
tain duplicating machines located in a room across 
a corridor from Miss Hansen’s office were available for 
use. Being told that they were, she left the South 
Building and went to the duplicating room in the West 
Building, taking the material for duplication with her. 
Before leaving she placed her pocketbook containing 
small change and personal articles in the left-hand 
drawer of her desk. 

After receiving the telephone call from Mrs. Blok, 
Miss Hansen placed her pocketbook and a wallet con¬ 
taining a $5.00 bill and a $1.00 bill in a desk drawer 
located in the duplicating room. Before doing this she 
had made a memorandum of the serial numbers of the 
bills in the presence of another employee in her office, a 
Miss Dorothv Pritchard. Miss Pritchard’s desk in Miss 
Hansen's office is so situated that she is in a position to 
observe persons entering the duplicating room through 
a doorway in Miss Hansen’s office and a doorway in the 
duplicating room, and could, by looking across the corri¬ 
dor, observe persons entering or leaving the duplicat¬ 
ing room. She could not observe the desk where the 
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money had been placed, nor the duplicating machines 
operated by the defendant. 

Miss Pritchard testified that she saw the defendant 
enter the duplicating room, saw her moving ■within her 
line of vision while in there, and saw her leave. She 
also said that she saw no one else enter or leave the 
room through the doorway. She testified that at the 
time Mrs. Blok entered the duplicating room no one 
else was in there. Mrs. Blok testified, upon this point, 
that while she was working in the room some other per¬ 
son did enter the room and later left, but that she gave 
the person only casual attention. 

Miss Hansen testified that when Mrs. Blok left the 
duplicating room she went in and looked in the desk 
drawer; that her billfold containing the planted money 
and her automobile operator’s permit were missing. 
She thereupon called two officers of the Metropolitan 
Police Department, Officers Chappelle and Knott, who 
came to her office. 

When Officers Chappelle and Knott arrived in Miss 
Hansen’s office she told them her story. The policemen 
thereupon telephoned to the United States Attorney’s 
Office for instructions, and stated that they were in¬ 
structed to charge Mrs. Blok with housebreaking. They 
testified that thereupon, accompanied by Mrs. Hansen 
and a Mr. Munds, the Bureau of Standards Security 
Officer, they went directly to the building where Mrs. 
Blok worked. Thev entered an ante-room there and 
one of them went to Mrs. Blok’s office and came back 
with her. They told her of the charge against her and 
sent her for her pocketbook. Officer Knott accompanied 
her, and she took her pocketbook from her desk and 
she and the officer returned to the ante-room, where 
the others were waiting. There the pocketbook was 
opened and examined and found to contain nothing in 
the way of evidence. 

Mrs.*Blok denied that she had taken the money. She 
testified that she was taken into custody at her desk 
as soon as she returned to it, and taken to the ante¬ 
room, where she was ordered by the officers to get her 
pocketbook, which she did. The officers testified that 
they requested her to get the pocketbook, and inquired 
of her whether they could examine it, and that she had 
no objection. 

After examining the pocketbook, Officer Knott testi¬ 
fied that he asked Mrs. Blok’s permission to go through 
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her desk, and that she granted him such permission. 
That he then went back to her office, and asked permis¬ 
sion of her official superior to go through the desk, and 
that permission was granted. He then searched the 
desk and discovered a $5.00 bill, and two $1.00 bills, and 
Miss Hansen’s automobile operator’s permit. He put 
the bills and permit back in the top drawer of the desk 
and returned to the ante-room. There, he testified, he 
requested Mrs. Blok to return with him to her desk, 
which she did; that when they got there she opened the 
desk drawer and exposed the bills and permit. Miss 
Blok was told to read the number of the bills, which she 
did, and the $5.00 bill and one of the $1.00 bills cor¬ 
responded in serial numbers with the bills planted by 
Miss Hansen. 

Mrs. Blok testified that after her pocketbook was 
searched she was detained in the ante-room and ques¬ 
tioned by Officer Chappelle, and Officer Knott left the 
room for some time. Upon his return, he took her back 
to her desk and told her to open it. She started to open 
the drawers, beginning with the left top drawer, where¬ 
upon Officer Knott told her that the money was in the 
top center drawer, and to open that drawer. This she 
did, and saw the money and driver’s permit there. She 
denied that she had put them there or had taken them. 

She was then taken from the Bureau of Standards to 
the Xo. 8 Police Precinct, and a charge of housebreak¬ 
ing entered against her. 

She was at the time in a noticeable condition of 
pregnancy. 

The wallet which Miss Hansen had planted was found 
in the women’s lavatory in the West Building. Mrs. 
Agnes Murphy, a rebuttal witness, testified she saw 
the defendant enter the lavatory in the West Building 
after she left the mimeograph room and before return¬ 
ing to the South Building. Mrs. Blok denied she entered 
the West Building lavatory, her testimony being that 
she had been in the lavatory of the building in which 
she worked (South) that morning. The witness, Mur¬ 
phy, stated she did not see a wallet in the defendant’s 
hand when she observed her in the corridor of the West 
Building prior to the time she testified the defendant 
entered the lavatory. 
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SUMMARY OF ARGUMENT 

I 

Appellee, as a government clerk occupying a desk in a 
government office, assigned to her for use in connection with 
her employment, does not have such a possessory or 
proprietary right as to entitle her to the protection of the 
Fourth Amendment to suppress the introduction into evi¬ 
dence of stolen property seized from that desk. 

II 

Even though it l>e held that appellee had a possessory or 
proprietary interest in the government desk assigned to her 
in connection with her employment, sufficient to enable her 
to claim the protection of the Fourth Amendment against 
unreasonable search and seizure, the active consent of her 
proper governmental superior waived the objection to the 
search and seizure. 

ARGUMENT 

I 

Appellee could not raise an objection to the search 
and seizure for she had no proprietary or possessory 
interest in the place searched or in the thing seized . 

The narrow issue before this Court is whether or not the 
trial Judge should have suppressed the introduction into 
evidence of certain money—the admitted fruits of a crime— 
upon the ground that it was secured by a search and seizure 
violative of the provisions of the Fourth Amendment to the 
Constitution. Since the evidence sought to be introduced 
was the fruit of a crime it was clearly relevant, and it was 
admissible if the claimed objection to its admission is not 
valid. As stated by Mr. Justice Frankfurter, speaking for 
the Supreme Court in Nardone v. United States , 308 U. S. 
338, at page 340: 

Any claim for the exclusion of evidence logically rele¬ 
vant in criminal prosecutions is heavily handicapped. 
It must be justified by an over-riding public policy 
expressed in the Constitution or the law of the land. 
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If the factual situation here confronted does not disclose a 
violation of the provisions of the Fourth Amendment, there 
was no error in the admission of the evidence in question. 
Though it he admitted that the officers in the instant case had 
no reasonable grounds upon which to believe that a felony 
had been committed, and that no misdemeanor was commit¬ 
ted in their presence, and thus that it cannot be claimed that 
this was a search incident to a lawful arrest, yet in the words 
of this Court in Hart v. United States, 76 U. S. App. D. C. 
193 (1942), “but even assuming the evidence was illegally 
procured, it was not, therefore, inadmissible. It is necessary 
in this connection to distinguish between evidence illegally 
procured and evidence procured by unconstitutional search 
and seizure/’ 

In this connection the language of Mr. Justice Reed, dis¬ 
senting in Upshaw v. United States, 335 U. S. 410 (1948), at 
page 427 is important: 

The rule of the Olmstead case, 277 U. S. 438, 466, 
derived from the common law that the admissibility of 
evidence is not affected by conduct of investigation 
where there is no violation of a constitutional guaranty, 
stands unimpaired. 

Although the search was held to violate the protection of 
the Fourth Amendment in Nueslein v. District of Columbia , 
73 U. S. App. 1). C. 85 (1940), this Court recognized the 
principle that there must be a violation of the provisions of 
the Fourth Amendment before evidence that is relevant will 
be suppressed in a criminal trial. It will thus be seen that 
even though a search be unlawful if it is not within the 
bounds of the Fourth Amendment evidence seized there¬ 
under is admissible. Here, as will be seen later, the consent 
of the proper superior made the search and the seizure not 
unlawful. 

The sole question, is then, was this a search and seizure 
barred by the provisions of the Fourth Amendment? To 
invoke the Fourth Amendment one must show that he has a 
proprietary or possessory interest in the premises searched 
or the property seized. In re Nassetta et al ., 125 F. 2d 924, 
(2d Cir., 1942); Connolley v. Medalie, 58 F. 2d 629 (2d Cir.) 



(and cases cited therein). Since the evidence sought to be 
suppressed in the instant case is admittedly stolen property, 
appellee cannot, nor does she, claim any interest in the prop¬ 
erty seized. Appellee has the burden of showing that 
she can claim the privileges afforded by the Amendment 
by virtue of her ownership, title, or possession of the prem¬ 
ises searched. Grainger v. United States, 158 F. 2d 236, 238, 
(4th Cir. 1946). 

It is submitted that the cases do not contain any clear 
definition of the “possessory” or “proprietary” interest 
required to invoke the Amendment. A suggested test is 
that one seeking the protection of the Amendment must show 
a right to exclude others from the area illegally invaded. 61 
Harv . L. Rev. 1249 (1948). It may be argued that appellee 
here had a right to exclude all but her proper superiors. 
But can it be further argued that she had such a possessory 
right that she could exclude one delegated by her superior 
to enter her desk? Especially where the superior stood by 
while the police officer so delegated made the search? 

A search of the cases leads to only one case in which a 
factual situation directly analogous to the instant case is 
found. That case is United States v. Ebeling , 146 F. 2d 254 
(2d Cir., 1944). In that case Ebeling was employed by Har¬ 
per Brothers, book publishers, as traffic department man¬ 
ager, and was assigned the use of a certain desk located in 
one of the offices of that concern. He was charged with a 
violation of the Espionage Act. A visiting card and a paper 
containing the defendant’s address and that of another 
defendant, presumably personal papers of the defendant, 
were introduced in evidence over the objection of the defend¬ 
ant that they had been secured from his desk by virtue of a 
search and seizure violative of defendant’s rights under the 
Fourth Amendment. The Court held that the employer who 
was in possession of the premises was the only one who could 
properly object to the search. The attention of this Court 
is directed to the fact that in the Ebeling case , supra, the 
evidence seized was apparently personal papers belonging 
to the defendant, while in the case now at bar the evidence 
seized was stolen property taken from a drawer of the desk, 
and property to which appellee makes no claim. 
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The Second Circuit Court of Appeals was presented with 
lour cases which involved workmen, who were on premises 
which were searched in connection with their work. In all 
that Court held there was no sufficient proprietary or pos¬ 
sessory interest for them to claim the protection of the 
Fourth Amendment. United States v. Conoscenti, 63 F. 2d 
SI 1 (C. A. 2,1933); United States v. Muscarelli, 63 F. 2d 806 
(C. A. 2, 1933); United States v. Crushiata, 59 F. 2d 1007 
(C. A. 2,1932); United States v. Messina, 36 F. 2d 699 (C. A. 
2,1929). 

In the Conoscenti case , supra, the Court observed: 

Since this appellant merely alleges occupancy and the 
onlv evidence in the record indicates that he was a 
workman not dwelling on the premises, he cannot raise 
the constitutional question sought to be raised here. 
(Fourth Amendment). He has no such interest. 

Also, the opinion of the Court speaking through Judge 
Augustus X. Hand in the Messina case, supra, contains the 
following language indicative of that Court’s idea of the 
requirements for a proprietary or possessory interest suffi¬ 
cient to raise the Fourth Amendment: 

But if the evidence of a complaint based on an alleged 
violation of the state law was too thin, there was never¬ 
theless no basis for an objection on the part of Messina 
to the search. He was not the owner of the premises, or 
a tenant under a lease, nor did he dwell there as an em¬ 
ployee or guest. He was a mere workman, disclaiming 
any interest in the premises or the still. The Fourth 
Amendment to the Constitution safeguards ‘the right 
of the people to be secure in their person, houses, papers 

and effects, against unreasonable searches and seizures 

• * * 

Messina denied all interest in the premises and prop¬ 
erty searched, and there was no invasion of his person. 
A motion to suppress the evidence offered could not 
prevail by one with no interest in the premises searched 
or the property seized. He should at least be dwelling 
there. 

Applying these decisions to the case at hand, what is the 
interest that an employee of the Government has in his desk 
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by which he can claim a “possessory” or a “proprietary” 

interest therein, sufficient to enable him to raise the Fourth 

Amendment? The desk is owned bv the Government. It is 

¥ 

purchased by the Government and placed in an office of the 
Government to facilitate and expedite the business of the 
Government. A certain desk is assigned to a certain em¬ 
ployee for the use of that employee in connection with his 
work. A desk might well be considered as an auxiliary filing 
cabinet. It serves as a depository for official material, and 
all materials used in connection with the work of the par¬ 
ticular person to which it is assigned. It is used to keep 
supplies used in government business (paper clips, erasers, 
pencils, paper, etc.); to keep material for reference purposes 
(source books and material, copies of memoranda which 
must be referred to frequently, etc.); and to keep material 
being worked on at times when the employee turns to other 
work for the time being, or is away from his desk tempo¬ 
rarily. 

It would undoubtedly be within the right of the Govern¬ 
ment to forbid keeping any personal property whatever in an 
employee’s desk. However, by practice, if not by law, a gov¬ 
ernment employee is authorized to use his desk to store his 
personal property, at least to the extent that this assists in 
carrying on government business. This is analogous to 
supplying employees with lockers, where wearing uniforms 
or special clothing on jobs is necessary. It is submitted 
that it is perfectly proper for an employee to keep 
cigarettes, aspirin, kleenex, and similar articles in his desk. 
In addition, most employees properly keep a certain amount 
of personal property in their desks, for their own con¬ 
venience, such as stamps, letter paper, and the like. An 
employee, then, has a right to so use his desk, but only 
subject to the Government-employer’s primary interest. 

In further considering the nature of the right an employee 
of the Government has in his desk, these considerations 
suggest themselves. Would an employee, assigned the use 
of a file cabinet, as well as a desk, in connection with his 
employment, who kept a file of his own personal letters in 
that file cabinet, have standing to raise the Fourth Amend- 
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ment against a search of that file cabinet by a proper 
government official, or by an agent of the Federal Bureau 
of Investigation in company with a proper government 
official, or by an officer of the Metropolitan Police Depart¬ 
ment, in company with a proper government official? Could 
the employee object to assignment of a desk which con¬ 
tained no drawers? Or to assignment to another desk at 
any given time? If the answer to these questions is that 
the employee could not validly object, as we submit he 
cannot, it will be seen that whatever interest which could 
be termed “possessory” or “proprietary” that the em¬ 
ployee has in the desk is preciously little and altogether 
tentative. Certainlv not such an interest as would enable 
him to raise an objection under the Fourth Amendment to 
a search by a police officer with the consent of, and in the 
company of a proper official of the Government. 

n 

The consent of the proper governmental superior 
waived any objection to the search and seizure. 

Even though the Court may find that appellee had a 
possessory or proprietary interest in the desk sufficient to 
enable her to claim the protection of the Fourth Amend¬ 
ment against unreasonable searches and seizures, the active 
consent of her proper governmental superior waived any 
objection to the search and seizure. It has long been 
established that the privilege to be immune from unrea¬ 
sonable search and seizure like other constitutional privi¬ 
leges can be waived, and it is well settled that the owner 
of the premises wherein a search and seizure was made 
may waive objection to the seizure thereby making any 
evidence obtained thereunder admissible if otherwise rele¬ 
vant. Dillon v. United States, C.C.A. 279 Fed. 639; 
Maldonado v. United States, C.C.A. 284 Fed. 853; Windsor 
v. United States, C.C.A. 286 Fed. 51. 

In Raine v. United States, (C.C.A., 9th Cir.) 299 Fed. 411, 
an employee left in charge of the premises consented to 
a search of the owner’s property which search disclosed 
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evidence sought to be used against the owner, it was held 
that the consent of the employee left in charge waived the 
objection of an unreasonable search and seizure. In a 
recent case, Stein v. United States, 166 F. 2d 851, 855 
(C.C.A. 10, 1948) cert, denied 334 U. S. 844, it was held 
that absent any evidence of coercion, a wife who jointly 
owned and controlled a residence with her husband could 
consent to a search and seizure producing evidence used 
against her husband in a criminal proceeding. In that 
case there was evidence that there was antagonism between 
the husband and wife and even under these circumstances 
the Court held (and the Supreme Court refused certiorari) 
that she could waive objection to the search and seizure. 
The Court was careful to point out that 44 there is not the 
slightest intimation of coercion being used in this case” 
which would distinguish it from the case of Amos v. United 
States, 255 U. S. 313, 41 S. Ct. 266. The Court concluded 
4 4 the original entry and search being authorized, evidence 
discovered during the search was properly seized and its 
admission into evidence was proper. ’ ’ 

Mr. Justice Jackson, concurring in McDonald v. United 
States, 338 U. S. 451, at page 458 observed: 

But it seems to me that each tenant of a building, 
while he has no right to exclude from the common 
hallways those who enter lawfully, does have a per¬ 
sonal and constitutionally protected interest in the 
integrity and security of the entire building against 
unlawful breaking and entry. 

Applying Mr. Justice Jackson’s analogy to the instant 
case, it is apparent that if the officers were searching the 
desk with the express consent of the proper superior, and 
under his observation, they could not be said to be there 
44 unlawfully.” 

And again, Mr. Justice Jackson observed in the Mc¬ 
Donald case, supra, at page 461: 

As to defendant Washington. He was a guest on 
the premises. He could have no immunity from spying 
and listening by those rightfully in the house . But 
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even a guest may expect the shelter of the rooftree he 
is under against criminal intrusion. (Italics added.) 

Examining the reasoning of Mr. Justice Jackson, as out¬ 
lined above, it is apparent that paramount in his mind was 
the unlawful character of the entry. Had the officers en¬ 
tered the hallway with the consent of the landlady, or the 
lawful owner thereof, they would have, of course, entered 
lawfully. 

It is we respectfully submit, readily apparent that even 
though it may be held that this appellee had some pro¬ 
prietary or possessory interest in her government desk 
sufficient to allow her to claim protection under the Fourth 
Amendment as against a search by one unlawfully there, 
in the instant case the proper governmental superior gave 
consent to the search and stood by while the search -was 
conducted, thereby waiving any objections to the search 
under the Fourth Amendment. 

CONCLUSION 

From the foregoing, it is respectfully submitted that the 
trial court did not err in admitting the questioned evidence, 
and that the Municipal Court of Appeals’ decision reversing 
and remanding for a new trial should itself be reversed. 
The decision of the Municipal Court of Appeals casts an 
ominous shadow upon the right of the Federal Govern¬ 
ment to protect itself against negligent employees as well 
as those who are actively traitorous. It is obvious that 
security regulations would be of questionable effectiveness 
if this Court should hold that a government employee would 
have such an interest in his desk that would enable the 
employee to claim the protection of the Fourth Amend¬ 
ment of the Constitution from any search of the desk’s 
contents. For these reasons we submit the judgment of 
the Municipal Court of Appeals should be reversed. 

George Morris Fay, 

United States Attorney , 
Joseph M. Howard, 
Raymond E. Baker, 
Assistant United States Attorneys. 
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1 Filed Apr. 22 10:32 AM ’49 

In the Municipal Court for the District of Columbia 

Criminal Division 

April Term, A. D. 1949 

District of Columbia, ss : 

George Morris Fay, Attorney of the United States in and 
for the District of Columbia, who, for the said United 
States, prosecutes in this behalf, by J. Warren Wilson, 
Esquire, one of his assistants, comes here into Court, at the 
District aforesaid, on the twenty-second day of April, in 
the year of our Lord, one thousand nine hundred and forty- 
nine, in this said Term, and for the said United States, gives 
the Court here to understand and be informed, on the oath 
of one Eileen A. Hansen that one Peggy Jean Blok late of 
the District aforesaid, on the twenty-first day of April in 
the year of our Lord, one thousand nine hundred and forty- 
nine, with force and arms, at the District aforesaid, and 
within the jurisdiction of this Court, money of the value of 
six dollars and no cents, all lawful money of the said United 
States, of the goods, chattels, moneys, and property of 
Eileen A. Hansen, an individual then and there being, felo¬ 
niously did steal, take, and carry away, against the form of 
the statute in such case made and provided, and against the 
peace and Government of the United States of America. 

Whereupon, the said Attorney of the United States, who, 
in this behalf, prosecutes for the said United States, in man¬ 
ner and form as aforesaid, prays the consideration of the 
Court here in the premises, and that due proceedings may 
be had against the said Peggy Jean Blok in this behalf to 
make her answer to the said United States touching and 
concerning the premises aforesaid. 

2 Apr. 22, 1949 Plea Not Guilty. Cont. to 1:30 P.M. 

Apr. 22,1949. Certified to Judge Casey. 

Apr. 22, 1949—Plea not guilty. Judgment guiltv. Bond 
$300. W. P. Ryan. Cont. 5-19-49. R&S HS WJC 
4-28-49—Mo. for new trial filed this date—Mo. set for 
hearing 5-6-49 HS 

May 6, 1949—Cont. 5-13-49 for hearing HS 
Mav 13,1949—Defts Mo. for new trial overruled this date. 
C. 5-19-49—R & S HS WJC 
May 19, 1949—$50 or 30 days PM Appeal Bond Set at 
300—PM 50-30 WJC WPRyan, Surety 
May 25, 1949—Notice of Appeal filed. ALC 
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Filed Apr. 28 3:46 PM ’49 
Motion for New Trial 

Comes now the defendant by her attorneys and moves this 
Honorable Court to set aside the verdict in the above en¬ 
titled cause and to grant a new trial upon the following 
grounds: 

1. The verdict was contrary to the evidence. 

2. The verdict was contrary to the weight of the evidence. 

3. That the Court erroneously admitted certain evidence 
over the objection and exception of counsel for the defend¬ 
ant. 

4. That the conviction aforesaid was based upon the in¬ 
troduction of certain evidence, to wit, a certain $5.00 and 
$1.00 bill, which evidence was searched for and seized with¬ 
out warrant or authority of law, and in violation of the de¬ 
fendant's constitutional rights and immunities. 

5. And for other reasons that will be called to the atten¬ 
tion of the court at the hearing of the above entitled motion. 

• •••••• 
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22 THE MUNICIPAL COURT OF APPEALS FOR 

THE DISTRICT OF COLUMBIA 

No. 850 

Peggy Jean Blok, appellant, 
v. 

United States, appellee 

Appeal from The Municipal Court for the District of Co¬ 
lumbia, Criminal Division 

(Argued October 17,1949. Decided December 12,1949) 

William A. Gallagher, with whom Jos. A. Byrne was on 
the brief, for appellant. 

Raymond E. Baker, Assistant United States Attorney, 
with whom George Morris Fay, United States Attorney, and 
Joseph M. Howard, Assistant United States Attorney, were 
on the brief, for appellee. 

Before Cayton, Chief Judge, and Hood and Clagett, Asso¬ 
ciate Judges 

Clagett, Associate Judge : 

Defendant, who was convicted of petit larceny and sen¬ 
tenced to pay a fine or to serve a term in jail, has appealed 
upon the ground that part of the evidence upon which she 
was convicted was obtained during an unlawful search and 
seizure in violation of the Fourth Amendment to the Fed¬ 
eral Constitution. 

Testimony in behalf of the Government was to the effect 
that the defendant, who was employed in one building at 
the National Bureau of Standards, an office of the Federal 
Government, telephoned to the office of Miss Eileen Hansen, 
the chief prosecution witness, in another building, to inquire 
whether certain duplicating machines located in a room 
across a corridor from Miss Hansen’s office were available 
for use. Being told that they were, she placed her pocket- 
book containing small change and personal articles 

23 in a drawer of the desk assigned to her use and left 
for the other building. 

Meanwhile, after receiving the telephone call from de¬ 
fendant, Miss Hansen placed her own pocketbook and a 
wallet containing a five dollar bill, a one dollar bill, and her 
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operator's permit in a desk drawer located in the duplicat¬ 
ing room. Before doing so she made a memorandum of the 
serial numbers of the bills in the presence of another em¬ 
ployee, a Miss Dorothy Pritchard. 

Miss Pritchard testified that she saw defendant enter the 
duplicating room and saw her leave. Miss Pritchard also 
testified that she saw no one else enter or leave the room and 
at the time defendant entered it no one else was there. 

As soon as defendant left the duplicating room, Miss 
Hansen looked in the desk drawer in which she had placed 
her purse and discovered that her purse was then missing. 
She thereupon called two police officers, who, together with 
the Bureau of Standards security officer, went directly to 
the building where defendant worked. They entered an 
anteroom and one of them brought defendant there and she 
was told of the charge against her. Thereupon, accom¬ 
panied by one of the officers, she went to her desk and ob¬ 
tained her own pocketbook. It was examined but found to 
contain nothing in the way of evidence. 

Thereafter, according to the officers, they requested and 
received permission from defendant to examine the desk 
used by her. They also asked and obtained permission of 
her official superior to go through the desk. One of the 
officers then searched the desk and discovered there a five 
dollar bill, two one dollar bills, and Miss Hansen’s automo¬ 
bile operator’s permit. According to the officer he then 
returned the bills and the operator’s permit to the top 
drawer and returned to the anteroom and asked defendant to 
accompany him to her office and open her desk. She did so 
and in the presence of the officers read the numbers of the 
bills. The numbers on the five dollar bill and one of the one 
dollar bills corresponded to the numbers of the bills 
“planted” by Miss Hansen. 

Subsequently Miss Hansen’s wallet was found in the 
women's lavatory in one building which another Govern¬ 
ment witness testified that she had seen defendant 
24 enter after she had left the mimeograph room and 
before returning to the building where she worked. 

Following her arrest defendant was taken to a police 
stationhouse and charged with housebreaking, a felony, but 
in court the only charge that was placed against her was 
that of petit larceny, a misdemeanor. 1 She was arraigned 
in court and tried on the day following her arrest. 


1 No basis for the charge of housebreaking has been stated. No 
mention of it was made later in the case and the Government has 
not claimed that the lodging of this charge justified the search. 
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Before trial defendant’s counsel moved the court to rule 
that the arrest was illegal on the ground that no felony- 
had been committed, and that there was no reasonable 
ground for believing that a felony had been committed, and 
that no misdemeanor had been committed in the presence of 
the officers. This motion was overruled. The money was in¬ 
troduced into evidence without further objection from de¬ 
fendant’s counsel, but in a later motion for a new trial ob¬ 
jection was made that such evidence should not have been 
admitted because it was obtained during an unlawful search 
of defendant’s desk. 

The sole ground urged for reversal is that the search of 
the Government-owned desk used by defendant was in viola¬ 
tion of her constitutional rights and hence that the 
bills seized in connection with that search should not have 
been admitted into evidence. 

The Government meets defendant’s claim of unlawful 
search and seizure, first, by showing that defendant’s coun¬ 
sel neither filed a motion to suppress the evidence before 
trial nor objected to its admission; and, second, by urging 
that defendant had no such interest in the desk which was 
searched as would entitle her to the protection of the Fourth 
Amendment. 

(1) We have concluded that objection to the admission 
of the seized evidence was not waived. Defendant ’s counsel 
did before trial move the court to rule that the arrest was 
illegal. This motion was made orally, and -we do not have 
before us its exact phraseology, but its only effective pur¬ 
pose could have been to bring to the court’s attention the 
alleged illegality of the arrest of the defendant and the 
search of her desk. 2 Rule 41(e) of the Federal Rules of 
25 Criminal Procedure provides that, a motion to return 
or to suppress such evidence shall be made before trial 
or hearing unless opportunity therefore, did not exist or the 
defendant was not aware of the grounds for the motion but 
that the court in its discretion may entertain such a motion 

2 22 C. J. S., Criminal Law, §144; 14 Am. Jur., Criminal Law, 
§ 219. See Davenport v. District of Columbia , D. C. Mun. App., 
61 A. 2d 486, 76 W. L. R. 1211. 
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at trial or hearing. Here where the arraignment took place 
one day after the arrest and where the hearing on the motion 
and the trial were in effect parts of the same proceeding 
and occurred before the same judge, we believe it clear that 
defendant’s objection was sufficiently brought to the atten¬ 
tion of the trial court. Moreover, rule 17(b) of the Criminal 
Rules of the Municipal Court provides that “Plain errors 
or defects affecting substantial rights may be noticed al¬ 
though they were not brought to the attention of the Court.’’ 
If the admission of the seized bills into evidence was error, 
it was a most vital error because it is obvious that such evi¬ 
dence was highly important. 

(2) In order to determine the issue whether defendant’s 
rights under the Fourth Amendment were invaded by the 
search of the desk, owned by the Government but assigned 
to her use, the following considerations must be taken into 
account: The search was conducted without a warrant. The 
Government does not and could not claim that the search 
was made as incident to a lawful arrest. We do not be¬ 
lieve that under the circumstances defendant could be held 
to have consented to the search because she obviously was 
under compulsion 3 and the evidence was that she was in an 
advanced state of pregnancy. The Fourth Amendment 
must be liberally construed to safeguard the right of 
privacy. 4 5 The Amendment protects a citizen, whether in¬ 
nocent or guilty, against every unjustifiable intrusion by the 
Government upon his privacy. 3 

Viewed against this background we have concluded that 
the search of the desk assigned to defendant was such an 
invasion upon her privacy as to constitute a violation of the 
Fourth Amendment providing that “The right of the people 


3 Johnson v. United States, 333 U. S. 10; Amos v. United States, 
25.5 U. S. 313; Nueslein v. District of Columbia, 73 App. D. C. 85, 
115 F. 2d 690; Gibson v. United States, 80 U. S. App. D. C. 81, 
149 F. 2d 381, cert, denied sub nom. O'Kelley v. United States, 326 
U. S. 724. 

4 United States v. Lefkowitz , 285 U. S. 452. 

5 Kroska v. United States , 8 Cir., 51 F. 2d 330. 
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to be secure in their persons, houses, papers, and ef- 
26 fects, against unreasonable searches and seizures, 
shall not be violated * * 

The Government urges that since the desk used by defend¬ 
ant was not her property permission for the search given 
by her official superior was sufficient to justify it. The argu¬ 
ment is plausible and persuasive. As applied to an inspec¬ 
tion of defendant’s desk or a search for official documents by 
her superiors perhaps it would be conclusive. This, how¬ 
ever, was not such an inspection or search by her supe¬ 
riors. It was precisely the kind of search by policemen for 
evidence of crime against which the constitutional prohibi¬ 
tion was directed. And even though the desk itself belonged 
to the Government, we judicially notice that such desks are 
ordinarily and properly used by officers and employees for 
keeping their personal effects. This desk was assigned for 
her use. In this case it contained defendant’s own purse, 
which she was compelled to open. The Amendment by its 
terms safeguards from unreasonable search effects and 
papers as well as persons and their houses. We can not es¬ 
cape the conclusion, therefore, that the present search with¬ 
out a warrant was illegal, particularly in view of the fact 
that the desk could have been sealed and ample opportunity 
afforded for application to a magistrate for a search war¬ 
rant. The Supreme Court has held that “a search without 
a warrant demands exceptional circumstances” and where 
officers are not responding to an emergency “there must be 
compelling reasons to justify the absence of a search war¬ 
rant.” c 

The Government in urging that the search of the desk 
was legal relies strongly upon the authority of United 
States v. Ebeling , 146 F. 2d 254, a 1944 decision of the 
United States Circuit Court of Appeals for the Second Cir¬ 
cuit. In that case the defendant was on trial for conspiring 
to disclose to German agents information affecting national 


6 McDonald v. United States, — U. S. —, 69 S. Ct. 191, 193; cf. 
Accarino v. United States , — U. S. App. D. C. —, decided Nov. 7, 
1949. 
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defense. Certain evidence was taken from a desk used by 
defendant at Harper Brothers, book publishers, where de¬ 
fendant was employed. Against the claim that the search 
of the desk was illegal, the court held that the employer 
was the only one who could object to the search. The court 
noted in passing that the seized evidence was “prob- 
27 ably relevant, but unimportant. ’’ It cited as authority 
United States v. Reibum, 2 Cir., 127 F. 2d 525; In re 
Xassetta, 2 Cir., 125 F. 2d 924; United States v. Salli, 2 Cir., 
114 F. 2d 292. In the first case cited a return receipt for mail 
addressed to defendant was obtained by subpoena from 
defendant’s landlord, the card never having been in defend¬ 
ant 's possession. In the second, an illicit still was found in a 
house in which defendant, who had a home elsewhere, had 
slept one night. The court held that advantage of the 
constitutional provision could not be availed of by one who 
claimed no interest in the premises searched or property 
seized. In the third case, involving discovery of a still in a 
barn, the court disposed of the claim of illegal search and 
seizure on the ground that it was raised too late but men¬ 
tioned incidentally and parenthetically that the defendant 
could not have raised the question anyway because another 
man was “the only one in possession of the barn, and his 
was the only constitutional privilege violated.” 

We naturally have given to the decision in the Ebeling 
case the serious consideration which it deserves; but we 
have concluded it is not decisive of this case. In another 
opinion from the same circuit and written by the same judge 
who wrote the Ebeling opinion, Matthews v. Correa, 2 Cir., 
135 F. 2d 534, it was held that a “possessory interest” alone 
seems adequate to permit a person to raise the constitu¬ 
tional issue of search and seizure. Ownership of the prem¬ 
ises or property searched has never been held requisite in 
determining who may object to the search. In the McDonald 
case, supra, the majority of the Supreme Court found it un¬ 
necessary to pass on the rights of a guest of a lodger because 
it held the search illegal on other grounds, but Justices 
Jackson and Frankfurter, concurring, held that evidence 
seized should have been excluded not only as against the 
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lodger but also as against his guest. No exact definition 
of what constitutes the “requisite personal interest” has 
ever been formulated by the Supreme Court. 7 We believe 
in the present case defendant had such a possessory interest 
in the Government desk used by her as to give her im¬ 
munity from its search by police officers without a warrant. 

We do not believe that a distinction may be made 
28 upon the basis that defendant was a mere employee. 

The desks of all who are employed by the Govern¬ 
ment, cabinet officers, officials, and clerks alike, belong to the 
Government, and we take it for granted that if a clerk’s desk 
may be searched without a warrant the same is true of the 

•j 

desk of a cabinet officer or other high official. We would 
hesitate to approve giving such widespread power to police 
officers, particularly where only a misdemeanor is charged 
and where search warrants can always be obtained promptly 
on a proper showing. 

■While we realize doubt exists in the present case, we be¬ 
lieve it wiser to resolve that doubt in favor of defendant and 
so to liberally construe the Amendment in order to safe¬ 
guard the right of privacy of defendant particularly where 
her arrest was admittedly illegal. 

Reversed with instructions to 
award a new trial . 


7 63 Harv. L. Rev. 132 (1949). 
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